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The wit of habeas corpus -- the "Geat Wit" -- has
been described as the "highest safeguard of liberty." Smth v.
Bennett, 365 U. S. 708, 712 (1961). "[F]Jrom our very begi nnings,"
the wit has been a powerful remedy of |last resort, the
"[v]indication of due process [being] precisely its historic

office." Fay v. Noia, 372 U S. 391, 401-02 (1963), abrogated on




other grounds in Keeney v. Tamayo-Reyes, 504 U.S. 1 (1992). This
case serves as a remnder of its historic -- and continued --
i nport ance.

Petitioner Jose Mrrales and his co-defendant, Ruben
Mont al vo, were convicted of nmurder in the Suprene Court of the
State of New York, Bronx County, alnost thirteen years ago. They
have been in prison ever since.

The nmurder was a brutal one. A man was beaten and
st abbed to death by a group of teenagers. Just days after the
trial, as Morales and Montal vo were about to be sentenced,
anot her teenager, Jesus Fornes, told at |east four individuals --
a priest, Montalvo's nother, Mrales's attorney, and a Legal A d
attorney -- that he and two other individuals had commtted the
mur der and that Mrales and Montal vo were innocent.

Fornes's statenents were never heard by a jury. Fornes
i nvoked his Fifth Amendnent privilege against self-incrimnation
and refused to testify at a post-trial hearing on a notion to set
aside the verdict. The priest fromwhom Fornes had sought
spiritual guidance did not reveal the statenents because they
were made as part of an informal confession. The Legal A d
attorney from whom Fornes had sought |egal advice did not reveal
the statenents because he was prohibited by the attorney-client
privilege fromdoing so. Although Fornes's statenents to
Montal vo's nother and Morales's attorney were presented to the
state court at a hearing on the notion to set aside the verdict,
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the state court denied the notion, refusing to order a new tri al
because it concluded that Fornes's statenents were inadm ssible
hear say.

Fornes was killed in an unrelated incident in 1997.
The priest and the Legal Attorney have now conme forward and
publicly disclosed what Fornes said to them Fornes's
statenents, as conveyed to the priest, Mntalvo' s nother,
Moral es's attorney, and the Legal Aid attorney, constitute
convi nci ng evidence that Mrales and Montal vo were wongly
convicted and that, indeed, they are innocent.

The Bronx District Attorney's O fice now concedes that
Fornes made the statenments in question, but argues that Fornes
was not telling the truth. It is highly unlikely, however, that
Fornes would have lied to the priest or the Legal A d attorney.
He believed that both conversations were privil eged and
confidential and he was seeking their advice and counsel. It is
al so highly unlikely that he would have lied to Montal vo's not her
or to Mirales's attorney, for he had nothing to gain and
everything to lose by telling themof his role in the nurder.
Fornes reveal ed his invol venent because he was troubl ed that two
of his friends had been wongly convicted of a nurder that he had
commtted. It was precisely because they were innocent that he
was prepared, at least initially, to cone forward and place his

own liberty in jeopardy.



At the trial in 1988, only one w tness placed Morales
at the scene of the crine. Mrales took the stand and asserted
his innocence. Five other witnesses, called by the defense,
testified that Mral es was bl ocks away fromthe scene of the
crime at or about the tinme of the nurder. Another w tness who
was in the park and witnessed the nurder testified that Morales
and Montal vo were not there. The jury believed the prosecution's
one eyewitness and rejected the testinony of the defense
W tnesses, but the jury surely m ght have reached a different
result had it been told of Fornes's statenents.

Moral es had a right to present evidence of Fornes's
statenents to a jury but he was not permtted to do so.
Accordingly, his right to due process of |aw was violated and his
petition for a wit of habeas corpus is granted.

STATEMENT OF THE CASE

A The Facts
1. The Murder
On Septenber 28, 1987, Jose Antonio Rivera was nurdered
in the Bronx. At approximately 11 p.m, R vera, Jennifer
Rodri guez, and Rodriguez's el even-year-old son, Cesar Mntalvo
("Cesar"),! were wal king along a street near Kelly Park. They
saw a group of teenagers, at |east one of whomwas carrying a

basebal | bat or stick. There had previously been an incident

1 Cesar is not related to Ruben Mntal vo.
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bet ween Rivera and one of the teenagers, and the teenagers
approached the famly.

Rivera ran. Menbers of the group chased and caught
him  Someone struck himin the head with a stick or bat,
splitting his head open. As he lay on the ground, others stabbed
himand hit himagain. An autopsy would later reveal that R vera
sustained "nultiple lacerations of the right side of the head
wWith brain injury and intracrani al henorrhage, two stab wounds on
t he back, one piercing the left kidney wi th abdom nal
henmorrhage.” (Trial Tr. at 68). Rivera died froma "conbination
of multiple laceration[s] of the head and stab wounds with
internal injury and henorrhage." (l1d. at 68-69).

2. Morales Is Indicted, Tried, and Convicted

No one was arrested at the scene of the nurder. A few
days later, Mirrales, who was then only 18 years ol d, appeared at
a police station for questioning. He did so voluntarily and
deni ed any involvenment in the nurder. He was placed in a |ineup.
Rodri guez, who had watched as her comon-I| aw husband was
nmur dered, identified Mirales as one of the assail ants.

Moral es was thereafter indicted, together with Mntal vo
and Peter Ramrez, for Rivera's nurder. Mrales was offered a
pl ea bargain that would have required a prison termof only one
to three years, but he rejected the offer and insisted on going

totrial. (7/16/01 H'g Tr. at 155). In Decenber 1988, Mbrales



and Montalvo went to trial. |In the neantime, Ramrez had
commi tted suicide.

On Decenber 22, 1988, the jury returned a verdict
finding both Morales and Montalvo guilty of nurder in the second
degr ee.

3. For nes Cones Forward

Shortly after Montal vo and Moral es were convi cted but
before they were sentenced, another teenager fromthe
nei ghbor hood, Jesus Fornes, asked to speak to Father Joseph
Towl e. Fornes was approxinmately 17 years old at the tine.
Towl e, a Ronman Catholic priest who worked in the Hunts Point
section of the South Bronx, visited Fornes in his honme. Fornes
told himthat he was upset because two nenbers of his group had
been convicted of a nurder, that the two were not present at the
scene and were not involved, and that he and two ot hers had
actually commtted the nurder. (ld. at 10-11). Fornes said that
one of the other two individuals was Peter Ramirez. He told
Tow e that he and the other two used a baseball bat and a knife
to take Rivera's life. (ld. at 16).2 Tow e described his
conversation wth Fornes as foll ows:

It was a heart-to-heart talk where he was
feeling very badly that two of his friends

2 Tow e knew all of the boys fromthe nei ghborhood; he
pl ayed basketball with themand tried to mnister to them He
al so knew Ramrez. Wen Ramrez commtted suicide by playing
Russi an Roul ette, Towl e "blessed his body while it was still
warm" (lLd. at 10).
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had been accused and convicted of sonething

whi ch he had done and it was his desire to do

sonething to make the truth appear and he

wanted to make public the fact that he was

responsi bl e and they were not.
(Id. at 12-13). Fornes asked Tow e what he should do, and Tow e
told himthat "if he had the courage and heart to do it, that he
should go to the court and that he should acknow edge that he was
responsi ble and the others were not." (ld. at 13). At the end
of the conversation, Towl e granted Fornes absolution, "offer[ing]
hi m pardon in the nane of God for the things that he had done
wong." (ld. at 29).

4. Fornes Goes To Court

As a consequence of his conversation with Father Tow e,
Fornes went to see Montalvo's nother, Mria Mntal vo. Fornes
told her that he, Peter Ramrez, and Carl os Ccasio had commtted
the "killing" and that her son and Mral es were not involved.
(Id. at 109-11). Fornes told Ms. Mntalvo that he did not want
Moral es and Montalvo "to go to jail for sonething that they
didn't do." (ld. at 112). Ms. Mntalvo imedi ately called her
son's lawer as well as Elizabeth Colon, Mrales's nother, to
tell them about her conversation with Fornes. Colon conveyed the
information to her daughter, Maria Mrales (now Maria Moral es-
Fower). In turn, Mrales-Fower imediately rel ayed the

information to Anthony J. Servino, Esq.



Servino had been retained, after the trial and before
sentencing, to represent Mrales on his appeal. Wen Mral es-

Fol wer told himabout Fornes, Servino said he wanted to neet with
For nes.

As was his practice when he was retained for an appeal
before a defendant was sentenced, Servino went to the Bronx
Suprene Court for Morales's sentencing on January 24, 1989.

There, he met with nenbers of the Mdirales famly. As Servino was
waiting for the other |lawers to arrive, Fornes appeared,
unexpect edl y, acconpani ed by his parents. Servino asked to speak
to Fornes and Fornes agreed. As Servino |ed Fornes fromthe
hal | way into an adj oi ning room Moral es-Fow er overheard Fornes
say to Servino, "I did the crine, I wll do the tine." (ld. at
121) .

As Servino testified, Fornes told himthat:

it wasn't right that Jose and R{u]ben were in

[jail], they didn't do anything, | should be

t here.

Then he kept on repeating, | did the

crime, I wll do the tine. They did nothing.
They weren't even there. They weren't even
t here.

(ILd. at 50-51). Servino believed that Fornes had cone forward
because of "a genuine sense or feeling of guilt that Moral es and
Montal vo were in there and that they shouldn't be there." (Ld.
at 51). Servino was under the inpression that Fornes had

appeared at the courthouse because Mral es and Mntal vo were
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schedul ed to be sentenced that day and he was hoping to do
sonet hing about it before they were sentenced. (ld. at 52).

Fornes gave Servino the follow ng account of the
murder: On the evening in question, Fornes happened upon Carl os
Ccasio and Peter Ramrez near Kelly Park. The three saw Rivera
his wife, and her son across the street. Wen eye contact was
made, Rivera pulled either a screwdriver or knife out of his
pocket. The three approached and Ccasio hit Rivera in the head
and the back wth a baseball bat. After Rivera fell to the
ground, his head split open, Fornes picked up the bat and hit
Rivera in the back. Ramrez then "went crazy" and stabbed
Ri vera, nore than once. (ld. at 66-70, 84).

The neeting between Servino and Fornes ended with
Fornes asking "what is going to happen to ne now. " (ld. at 54).
Servino responded that he did not know, but that he wanted Fornes
to nmeet with his investigator. (ld.). Fornes agreed to neet
with the investigator at 2:00 that afternoon at Ms. Colon's
grocery store in the Bronx. (ld. at 74).

Servino then obtained an adj ournnent of the sentencing,
advi sing the court that he would be noving to set aside the
verdi ct based upon newly di scovered evidence -- Fornes's
statenents. Servino al so appeared as attorney of record for
Mor al es, substituting for Morales's trial counsel

5. Fornes Seeks Legal Advice




| medi ately follow ng the court proceedi ngs, Ms. Col on
reported to Servino that after the earlier neeting Fornes had
told her he was not going to be at her store at 2:00. She said
that Fornes had al so asked, "do | need a | awer now, do | need a
| awyer now." (ld. at 75).

Fornes did not appear at the store at 2:00. |Instead,
acconpani ed by Father Tow e and a famly nenber, Fornes went to
the Legal Aid offices on the Grand Concourse to seek |egal
advice. There, he net with Stanl ey Cohen, Esq., an attorney in
the crimnal defense division of the Legal Aid Society. Tow e
told Cohen that this was a "young man" who "felt horrible" and
"had sonething he needed to get off his chest."” (lLd. at 89).
Cohen then net wth Fornes al one.

After Cohen expl ained the attorney-client privilege to
him Fornes told Cohen that he and two other individuals had
killed soneone and that the two individuals who had been
convicted of the nurder had not been involved. Fornes also told
Cohen that he had been to court earlier that day and had spoken
to a lawer for one of the defendants. Wen Cohen asked Fornes
why he was com ng forward, Fornes replied:

| am here because | can't sleep, can't eat,

no one has forced ne or paid nme or told ne to

do this, just sonething wong has happened.

(ILd. at 91). Fornes explained that he had gone into court and
that he had hoped that nore woul d have happened -- he had been
hopi ng that "people would say, okay, these two people can go hone
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and everything will be fine." (lLd. at 92). Wen Cohen pushed
himfurther, Fornes stated that he had not come forward earlier
because he had been convinced that the other two individuals
woul d be found not guilty -- in fact, they had not been invol ved.
He was surprised when the two were convicted. (1d.).

Cohen di scussed Fornes's "exposure” with him He told
Fornes that he could "conceivably be throwing [his] |ife away" by
comng forward to admt the crime, but Fornes "didn't care. He
said | didit, they didn"t. | should be there, not them" (ld.
at 93). Cohen then advised Fornes as foll ows:

| said, |ook, you are 17, 18 years old, you

have your entire life ahead of you. |[If you
feel guilt, you have the priest here, you can
feel guilt with the priest. It is not in

your best interests to go any further.

| recall saying to him | ook, you
brought this information . . . to sonmeone in
court that day .

| said one of the problens that you have
here is [that] by going forward [you may] not
end up clearing the gentlenen who ha[ve] been
convicted . . . but what you may end up doing
is putting yourself in the mddle of the
case, you would end up being prosecuted, the
other two who you tell ne didn't do anything
woul d not necessarily end up being rel eased.

| just said | thought it was -- he
shoul d not step forward, he should not answer
questions and he should invoke the Fifth
Amendnent .

(1Ld. at 96-97).



Cohen agreed to represent Fornes. He thereafter had
conversations with defense attorneys and the District Attorney's
Ofice. He becane further convinced that because the D strict
Attorney believed that nore than two persons had commtted the
murder, it was conceivable that Fornes could inplicate hinself by
comng forward wi thout hel ping the two individuals who had been
convicted. Hence, he continued to urge Fornes not to cone
forward. He also explained that it was "very, very, very
difficult” to upset a verdict after trial. (l1d. at 98).

6. Fornes Takes The Fifth

Eventual | y, Fornes accepted Cohen's advice. At sone
poi nt, Cohen spoke to both defense counsel and the District
Attorney's O fice, advising themthat he was representing Fornes
and instructing themnot to speak to Fornes.

Moral es's attorney noved to set aside the verdict and a
heari ng was held on the notion in March 1989. Fornes foll owed
Cohen's advice and invoked his Fifth Amendnent privil ege,
refusing to answer questions.

7. Fat her Tow e Breaks His Sil ence

In 1997, Fornes was killed, in an incident unrelated to
this case.

In May 2000, Father Towl e executed an affidavit in
whi ch he described the statenents that Fornes had nmade to him

sonme 11 or 12 years earlier. He had been corresponding with



Morales in prison and Mral es had described the efforts he was
maki ng to overturn his conviction. Tow e began to consi der
whet her there was sonme way, "within the framework of Catholic
practice," for himto reveal Fornes's statenents. (ld. at 22).
Upon rethinking the matter, Tow e concl uded that the conversation
was not a "formal confession"” and that consequently, in the
uni que circunstances of this case, he was permtted to discl ose
the statenents. (ld. at 22-23, 29-31, 41-42). |If the
conversation had constituted a formal confession, Tow e woul d
never have been able to reveal any portion of it, even after
Fornes's death. (l1d. at 30).

Fat her Towl e would later explain his delay in com ng
forward

Naturally, it had taken ne a long tine.

There is nothing I amnore careful about in

my whole life than the confessional secret

and therefore | reflected on the basis, if

there were any basis on which | could reveal

the fact that . . . Jesus Fornes had spoken

to me, and eventually | made the judgnent,

yes, that | could, because | believed it was

not a formal confession, and, understanding

Catholic practice, | would be permtted to

acknow edge that fact.
(ILd. at 22-23). H's conversation with Fornes was, as he |l ater
expl ai ned:

sonething that at that nonent was so close if

you will to a confessional nmatter that it was

not -- that was not ny duty to cone forward.

Now, in the course of tine | have had to
reflect a great deal, that is why | am here
now, but at that tinme I think all would
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[ have] understood that if sonmeone were to

cone to a Catholic priest and to confess to a

murder in a confessional situation which is

bet ween that person and God, using nyself in

this case as a nedium that there is nothing

absolutely that | could say ever.
(1d. at 15-16).

Eventual ly, Tow e executed the affidavit disclosing his
conversation with Fornes. He provided a copy to Mrales's
attorney. Recently, Towl e consulted with the Legal Departnent of
t he Archdi ocese of New York and was advi sed that his disclosure
of Fornes's statenents was proper. (ld. at 42).

Fat her Towl e beli eved Fornes's decision to cone forward

was:
t he nost heroic nonent of that boy's life,
t he nost redeem ng nonent of his life[,] that
he was willing to step up and defend his
friend[s] and to take the blane for sonething
that they were being blanmed for. It was
absolutely a |oyal effort to free hinself of
his own guilt and to save them

(ILd. at 19).

B. Prior Proceedings

1. State Court

a. The Hearing In Limne

Prior to and intermttently during the trial, the trial
court conducted a hearing to determ ne whether to admt into
evi dence statenents all egedly made by Ramrez, the third
i ndi vidual indicted for Rivera's nmurder, who had killed hinself

prior to trial. Ramrez's nother, Rosa Lorenzi, testified that
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Ramrez told her that he was responsible for stabbing R vera
twce in the back. Lorenzi also testified that Ramrez told her
he could not renmenber if there were other people in the park at
the tine Rvera was killed, but that Ramrez |ater told her he
remenbered that Mrales and Montal vo were not in the park when
Ri vera was kil l ed.

Ram rez's | awer, Donald Yeoman, testified that Ramrez
told himthat as Ramrez approached Rivera in the park, Rivera
was on the ground injured with a knife next to him Yeonman
further testified that Ramrez then picked up the knife, at which
poi nt Jennifer Rodriguez "junped himfromthe back." (Trial Tr.
at 241). Ramrez struggled with both R vera and Rodri guez.
During the scuffle, Ramrez stabbed R vera.

Ram rez gave his attorney a list of those who were part
of the group in Kelly Park at the tine of the killing. Mrales
and Montal vo were not included in the Iist.

The trial court ruled that it would not permt Lorenzi
or Yeoman to testify at trial as to Ramrez's all eged statenents.
Noting that the alleged statenents were "all over the place," the
trial court determ ned that there was no i ndependent evidence to
corroborate Ramrez's purported statenents and thus precl uded

their adm ssion at trial. (lLd. at 273).



b. The Tri al

i The Peopl e's Case

At trial, the prosecution presented evidence to show
that a group of teenagers -- seven to eleven individuals -- was
at the scene of the murder and that Mntal vo and Moral es were
both involved. Both Cesar and Rodriguez identified Mntal vo and
testified to his involvenent. Rodriguez testified that Mntal vo
stabbed Rivera in the back and that Mrales and Ramrez struck
Rivera in the head with sticks. Rodriguez was the prosecution's
only witness to inplicate Mrales.

A nunber of police officers also testified at the
trial. According to their testinony, a knife, a screwdriver, and
a broonstick were recovered fromthe crinme scene. No one
testified that a bat was recovered. A single latent fingerprint
was lifted fromthe blade of the knife. The print was conpared
agai nst fingerprints taken from Moral es, Mntalvo, Ramrez,
Rivera, and two officers, but did not match any of their
fingerprints.

ii. The Defense Case

Ten wi tnesses, including Mrales, testified for the
defense at trial. Their testinony showed the follow ng:

The eveni ng of Septenber 28, 1987, petitioner played
football with a group of friends, including Mntalvo and Ranmrez,

on Manida Street, approxinmately seven to eight bl ocks away from



the scene of the crinme. The gane ended at about 9:30 p.m, and
Ram rez asked Moral es and Robert Melendez if they wanted to go to
Beck Street with him \Wen asked, Ramrez told Mrales he was
"going to go [] get revenge on the man that had stabbed him?"
(Trial Tr. at 360). Ramrez apparently was referring to Rivera,
who had been involved in an incident wwth Ramrez earlier in the
year. Morales and Mel endez declined to go with Ramrez.

Mor al es continued to hang out with his girlfriend,
Marisol Silva, and Mel endez on Manida Street. Around 10: 00 p.m,
Mor al es and Mel endez went to the store owned by Mral es's not her,
returning to Manida Street at 10:15 p.m, where they net Silva
again. At approximately 11:00 p.m, Silva was called inside her
house, and Mel endez and Moral es started wal ki ng home. On the
way, Morales threw a light bulb at a cat owned by a wonman naned
Bel inda Arroyo. Arroyo, who recalled at trial that this took
place "just a little bit little after” 11:00 p.m, heard the
noi se and yelled at Morales fromher window (ld. at 294). She
wat ched Moral es and Mel endez wal k to the end of her bl ock.
According to Mel endez, he parted conpany with Mral es around
11: 10 or 11:15 p. m

Maria Moral es-Fow er, Mrales's sister, testified that
Mor al es canme hone that evening shortly before 11:30 p.m The two
argued briefly because he had forgotten his keys, and Moral es

apparently went to bed. Both Moral es-Fowl er and her nother (who



arrived hone at 11:30 p.m) testified that Mrales did not seem
nervous when they saw him

As for Montalvo, his nother, Maria Mntalvo, testified
that he cane hone the night of Septenber 28th between 9:30 and
9:45 p.m Thereafter, a friend, Julio Roman, canme over to watch
television. According to both Maria Mntalvo and Roman, Ruben
Montal vo fell asleep on the couch around 10:30 p.m and did not
| eave the house while either of themwere there. Roman left the
Mont al vo residence at 1:00 a. m

Finally, WIson Al emany, who had been present in Kelly
Park during the attack on Rivera, testified that a man had cone
into the park and chased after Peter Ramrez. Ramrez then
started chasing the man, followed by a group of kids who had been
pl aying football. The group eventually caught up with the man,
soneone hit the man in the head with a bat, and Ram rez stabbed
himtw tinmes. Alemany further testified that neither Morales
nor Montalvo was present in the park at the tinme of the nurder.
(1d. at 496).

iii. The Verdict

As noted, the jury returned a guilty verdict against
bot h Moral es and Montal vo on Decenber 22, 1988.

C. The Mdtion To Set Aside The Verdi ct

Moral es noved to set aside the verdict pursuant to NY.

Crim Proc. L. 8 330.30, and Montal vo joined the notion. The



trial court held a hearing on the notion on March 28, 1989.
Fornes was subpoenaed, but invoked the Fifth Amendnent in
response to all questions.

El i zabeth Col on, Morales's nother, testified that on
January 19, 1989, she received a phone call from Maria Mntal vo,
who told her Jesus Fornes (also known as "Chuito") had cone to
her home, confessed his participation in the nurder, and stated
that neither Mrales nor Mntal vo had been involved. Colon told
her daughter, Maria Moral es-Fow er, to inform Servino.

Servino testified to the events of January 24, 1989,
when he spoke wth Fornes at the courthouse prior to the
schedul ed sentencing. Two other attorneys for the defendants,
Peter Gersten and Hernman Rosen, testified as well. Gersten,
counsel for Montalvo, testified that Maria Mntal vo had infornmed
himduring the trial that "Chuito" was a witness to the nurder,
but he had not been able to locate him Gersten further
testified that he had not |earned "Chuito" was Fornes until on or
before January 24th. Rosen, trial counsel for Mrales, also
testified that he had never heard the nanme of Fornes or "Chuito."
Finally, Detective Walter Cullen of the NYPD testified that he
had i nterviewed Fornes the day after R vera' s nurder and that
Fornes had denied witnessing the crine. On cross-exam nation,
Detective Cullen also stated that the police had interviewed a

person who identified a "Carlos" as one of Rivera' s assail ants.



In a witten decision dated April 28, 1989, the trial
court denied the notion, refusing to set aside the verdict on the
grounds that Fornes's hearsay statenents were uncorroborated and
untrustworthy and therefore would have been inadm ssi bl e at
trial. The trial court also concluded that even if Fornes's
statenents had been admtted at trial, they "would not in al
probability have resulted in a verdict nore favorable to" Mrales
and Montal vo. (4/28/89 Decision at 2).

d. The Sent ence

On May 18, 1989, Mrales and Mntal vo were sentenced to
indeterm nate terns of inprisonnent of fifteen years to life.

e. The Appeal s

Mor al es appeal ed his conviction to the Appellate

Division, First Departnent, on the grounds that, inter alia, the

trial court should have admtted Ramrez's and Fornes's all eged
statenents into evidence and that the evidence presented at trial
was not sufficient to support the verdict.

On Decenber 5, 1991, the Appellate Division affirmnmed

Moral es's conviction. See People v. Mntalvo, 576 N Y.S. 2d 868

(1st Dep't 1991).3% The Court of Appeals denied petitioner's

3 Wth respect to Fornes's statenents, the court
concl uded:

Evi dence that the youthful declarant |acked
under st andi ng of the disserving nature of his
statenents, conbined with the declarant's

Il ong delay in comng forward, as well as the
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application for | eave to appeal on April 7, 1992. See People v.

Mont al vo, 584 N.Y.S.2d 459 (1992).

2. Federal Court

On March 25, 1997, proceeding pro se, Mrales filed his
petition for a wit of habeas corpus in this Court, raising four
clainms: (1) the trial court inproperly excluded Fornes's
statenents; (2) the trial court inproperly excluded Rivera's
statenents; (3) the trial court erred in failing to suppress the
identification of Morales by Jennifer Rodriguez; and (4) the

evi dence was insufficient to support the jury's verdict.*

| ack of independent evidence supporting the
statenents, rendered such statenents

i nadm ssi bl e as decl arati ons agai nst penal
interest . . . . [Tlhe trial court properly
found that even if those portions of the
declarant's statenents that woul d reasonably
be vi ewed as agai nst penal interest had been
admtted at trial, in light of the People's
strong eyew tness evidence, defendant failed
to show by a preponderance of the evidence
that the offered new evidence woul d have
resulted in nore favorable verdicts .

576 N.Y.S. 2d at 870.

4 Mor al es' s co-defendant, Mntalvo, filed a separate
petition for a wit of habeas corpus, which was assigned to a
different judge in this Court. The petition was dism ssed on
Decenber 8, 1998. See Montalvo v. Portuondo, No. 97 GCv. 3336
(RWB), 1998 U.S. Dist. LEXIS 19137, at *2 (S.D.N. Y. Dec. 8,
1998). According to the docket sheet, judgnment was entered on
Decenber 11, 1998, dism ssing the petition, but Mntal vo never
appeal ed. Consequently, his conviction is not before ne.
Montal vo may wi sh to nove pursuant to Fed. R Cv. P. 60 for
relief fromthe judgnent dismssing his petition.
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On June 16, 1997, | dism ssed the petition on the
ground that it was untinely under 8 101 of the Antiterrorism and
Ef fective Death Penalty Act of 1996 ("AEDPA"), Pub. L. No.

104- 132, § 101, 110 Stat. 1214, 1217 (codified at 28 U.S.C.

§ 2244(d)). See Morales v. Portuondo, No. 97 Gv. 2559 (DC

1997 U.S. Dist. LEXIS 11094, at *1 (S.D.N Y. June 16, 1997). In
doing so, | relied on the Second Circuit's decision in Peterson
v. Denskie, 107 F.3d 92 (2d CGr. 1997), in which the Court
observed that there was "no need to accord a full year after the
effective date of the AEDPA" for the filing of a habeas petition.
Id. at 93. Morales's petition had been filed 335 days after the
effective date of the AEDPA and five years after his conviction
had becone fi nal

Thereafter, however, the Second Crcuit decided Ross v.
Artuz, 150 F.3d 97, 101 (2d Gr. 1998), in which it concl uded
that its observation in Peterson was only dicta and held that a
habeas petition was tinely as long as it was filed within one
year after the effective date of the AEDPA. As a consequence, on
August 21, 1998, the Second Circuit vacated the judgnent in this
case, ruling that the petition was not tine-barred and remandi ng

the matter for further proceedings. See Mrales v. Portuondo,

No. 97-2728, 1998 U.S. App. LEXIS 22151 (2d Gir. Aug. 21, 1998).

On remand, Moral es obtai ned counsel, who briefed only
one of the four clains raised in the petition -- the claimthat
Ram rez's statements should have been admtted into evidence at
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trial. By nmenorandum deci sion dated August 11, 1999, | denied
the petition, holding that the trial court did not violate
Moral es' s constitutional rights by excludi ng evidence of

Ramrez's statenents. See Mrales v. Portuondo, No. 97 Gv. 2559

(DO, 1999 U.S. Dist. LEXIS 12319, at *12 (S.D.N. Y. Aug. 11
1999). | did not address the issue of the adm ssibility of
Fornes's statenents because Mirales's attorney did not raise the
i ssue.

Mor al es appeal ed, pro se. The Second Circuit granted a
certificate of appealability, but only on the issue of the
adm ssibility of Fornes's statenents.® New counsel -- Randa D
Maher, Esq., one of Morales's current attorneys -- was appointed
to represent Moral es on the appeal. Maher pressed the issue of
the adm ssibility of Fornes's statenents. Significantly, she
obt ai ned and appended to her appellate brief the affidavit from
Fat her Tow e.

After the parties argued the appeal, the Second Circuit
remanded the case to this Court for supplenentation of the
record. Specifically, the Second Crcuit directed this Court,
within 120 days of its order, to nmake any findings of fact and
concl usi ons of |aw necessary to enter judgnment on the foll ow ng

claim "did the state trial court violate Mrales' due process

5 Apparently, sonmeone in the Second Crcuit Pro Se Ofice
was diligent and astute enough to realize that the issue of the
adm ssibility of Fornes's statenents was a significant one.
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rights under Estelle v. MQiire, 502 U S 62 (1991) and Chanbers

V. Mssissippi, 410 U S. 284 (1973) by ruling that the post-trial

statenents of w tness Jesus Fornes were inadm ssi bl e hearsay and

insufficient to justify a newtrial?" Mrales v. Portuondo, 243

F.3d 703, 703 (2d Gr. 2001).

C. Pendi ng Pr oceedi ngs

1. State Court

On April 17, 2001, after this case was remanded by the
Second Circuit, Mrales, acting pro se, filed a CPL § 440. 10
notion in the Suprenme Court of New York, Bronx County, to vacate
the conviction on the grounds that Fornes's confession to Father
Towl e constituted new y-di scovered evidence that woul d have
exonerated himhad it been admtted at trial. The D strict
Attorney's O fice has opposed the notion, arguing that it should
be "summarily denied in its entirety, as [the] clains are
procedurally barred and totally without nerit."” First, the
District Attorney argues that Mdrales waited "over a year" to
bring the evidence to the Suprene Court's attention. Second, the
District Attorney argues that Father Towe's information is not
"truly new," and that, in any event, "it would not change the
result if a newtrial was held' because Fornes's statenents to
the priest were not against his penal interest as he believed his
conf essi on woul d never be reveal ed.

The notion has not yet been heard.



2. This Court

| conducted an evidentiary hearing on July 16, 2001.
Morales called five wtnesses: Father Tow e, Servino, Cohen,
Maria Montal vo, and Maria Mrales-Fower. The District
Attorney's Ofice called one witness, Assistant District Attorney
M chael H. Cooper, who participated in an interview of Father
Tow e on June 18, 2001. After hearing oral argunent, | reserved
deci si on.

DI SCUSSI ON

The wit of habeas corpus "holds an honored place in

our jurisprudence." Engle v. Isaac, 456 U S. 107, 126 (1982).

The "Great Wit" has |ong been "a bul wark agai nst convictions

that violate 'fundanental fairness.'" [d. (quoting Wainwight v.

Sykes, 433 U S. 72, 97 (1977) (Stevens, J., concurring)). |Its
function has been to:

provi de a pronpt and efficacious renedy for
what ever society deens to be intol erable
restraints. Its root principle is that in a
civilized society, governnent nust always be
accountable to the judiciary for a man's
inprisonnment: if the inprisonnment cannot be
shown to conformw th the fundanenta

requi renents of law, the individual is
entitled to his immedi ate rel ease.

[ H abeas corpus in the federal courts
provides a node for the redress of denials of
due process of law. Vindication of due
process is precisely its historic office.

Fay, 372 U.S. at 401-02.



Here, Morales contends that he is entitled to be
rel eased because his conviction was obtained in violation of |aw
-- he was deni ed due process because he was not permtted to
present evidence of Fornes's statenents in his defense, evidence
that he maintains constitutes proof of actual innocence.

Moral es's petition raises several issues. First, as a
threshold matter, respondent argues that Moral es has not
exhausted his state renedies. Second, an issue is presented as
to the standard of review to be applied by a federal court
review ng a habeas petition challenging a state conviction.
Third, as to the nerits, Morales's contention that his due
process rights were violated requires a discussion of a
def endant's due process right to present evidence, the [ aw on
hearsay and privileges, and the reliability of Fornes's
statenents. Fourth, assum ng Moral es has denonstrated a
violation of his constitutional rights, there renmains the issue
of the scope of relief.

A. Exhausti on

A state prisoner who petitions for a wit of habeas
corpus must exhaust his available state court renedies by first
presenting the substance of his habeas clains to the state

courts. See 28 U S.C. 8 2254(b)(1)(A); see also Picard v.

Connor, 404 U. S. 270, 275 (1971); Strogov v. Attorney CGen., 191

F.3d 188, 191 (2d Cir. 1999), cert. denied, 120 S. Q. 2723




(2000). The petitioner must present to the state courts "the
sane federal constitutional claimthat he now urges upon the
federal courts,” and, if the claimis denied, he nust utilize
"all avail abl e nmechani sns" to obtain state appellate review See

Padilla v. Keane, No. 00 Gv. 1235 (VM (AJP), 2000 U.S. Dist.

LEXIS 17340, at *6 (S.D.N. Y. Dec. 4, 2000) (citation omtted);

see also Klein v. Harris, 667 F.2d 274, 282 (2d G r. 1981).

Here, respondent argues that the issue of the
adm ssibility of Fornes's statements is not properly before this
Court because Mrales has failed to exhaust his state court
remedies. First, respondent argued on appeal to the Second
Crcuit that Morales never framed his claimas a federal
constitutional claimin the state court proceedi ngs and that he
therefore forfeited the claim (See Brief for Respondent -
Appel | ee at 25-26). Second, respondent argues that the issue of
Fornes's statenents to Father Tow e is not properly before this
Court because Mrrales's notion to vacate his conviction on the
basis of the statenents to Father Towe is still pending in the
Bronx Suprenme Court. Third, respondent notes that Fornes's
statenents to Cohen have not been presented to the state court at
al | .

The exhaustion argunent is rejected, for Mrales has
denonstrated the likelihood of a "fundanental m scarriage of

justice." Washington v. Janes, 996 F.2d 1442, 1447 (2d G

1993) (quoting Murray v. Carrier, 477 U. S. 473, 495-96 (1986));
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see also 28 U. S.C. § 2254(b)(1)(B)(ii) (exhaustion not required
where "circunstances exist that render [the state corrective]
process ineffective to protect the rights of the applicant”). In
the extraordinary circunstances of this case, the interests of
justice require that this Court reach the issues presented

wi t hout further del ay.

First, the issue of the admssibility of Fornes's
statenents was presented to the state courts, in the context of
Fornes's conversations wth Maria Mntal vo and Servino. The
record is uncl ear whether Mrales couched the issue as a federal
constitutional claim neither the trial judge nor the Appellate
Di vi si on addressed any federal constitutional issues.
Nonet hel ess, the due process inplications were apparent, as
Moral es was offering Fornes's statenents as proof of actual

i nnocence. See Washington, 996 F.2d at 1447 (court nay excuse

procedural default in failing to exhaust claim"where a
constitutional violation has probably resulted in the conviction
of one who is actually innocent") (quoting Murray, 477 U. S. at
496). Even though they did not put a federal constitutional

| abel on the claim the state courts fully considered the

guesti on.

Second, the issue of the adm ssibility of Fornes's
statenments is squarely before this Court, as it was rai sed as one
of the four grounds asserted in Mrales's original pro se habeas
petition filed in this Court. Mrales's petition was filed nore
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than four years ago. The Second Circuit specifically directed

that this Court address the issue of Fornes's statenents on

remand, and thus the statenents -- at |east the statenents nade
by Fornes to Servino and Maria Montalvo -- are clearly before
this Court.

Third, Fornes's statenents to Father Tow e and Cohen
are inextricably tied to the issue of the adm ssibility of
Fornes's statenents to Servino and Maria Montalvo. At a m ni num
Fornes's statenents to Father Tow e and Cohen are rel evant as
corroboration of Fornes's statenments to Servino and Mari a
Mont al vo. Moreover, the District Attorney has argued in the
state court on the pending notion that Father Tow e's information
is not "truly new," and that, in any event, "it would not change
the result if a newtrial was held.” Under these circunstances,
the adm ssibility of Fornes's statenents to Father Tow e and
Maria Montal vo shoul d be considered together with the issue of
the adm ssibility of the statenents to Servino and Mari a
Mont al vo

Finally, Mrales has been in prison for alnost thirteen
years. He has presented substantial evidence of actual
i nnocence. If he was wongly convicted, any further delay -- no
matter how brief -- would only conpound the fundanental
unfairness of the situation.

B. The Standard of Revi ew




Prior to the enactnent of AEDPA, federal courts
adj udi cati ng a habeas petition reviewed pure questions of |aw and

m xed questions of |aw and fact de novo. See Washi ngton v.

Schriver, No. 00-2195, 2001 U. S. App. LEXIS 13480, at *25 (2d
Cr. June 15, 2001). Factual findings of the state courts were
"presuned . . . correct absent special circunstances listed in
the [then-existing] statute.” 1d. (quoting 28 U S.C. § 2254(d)
(1994)) (internal quotation marks omtted).

AEDPA, enacted by Congress in 1996, vastly altered the
| andscape of habeas jurisprudence and "placed a new restriction
on the power of federal courts to grant wits of habeas corpus to

state prisoners.” WlIllians v. Taylor, 529 U S. 362, 399 (2000).

The statute set forth several new standards of review, which make
it nore difficult for a habeas petitioner to obtain relief froma
state conviction. The standard nost applicable to this case
provi des that a habeas petition:

shall not be granted with respect to any

claimthat was adjudicated on the nerits in

State court proceedi ngs unless the

adjudication of the claim. . . resulted in a

decision that was contrary to . . . clearly

establ i shed Federal |aw, as determ ned by the

Suprene Court of the United States.
28 U.S.C. 8§ 2254(d). As the Second Circuit recently expl ai ned,
"[a] state court decision is 'contrary to' Suprene Court
precedent only if it either "arrives at a conclusion opposite to
that reached by [the Suprene Court] on a question of |law or
‘confronts facts that are materially indistinguishable froma
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rel evant Suprenme Court precedent and arrives at [the opposite

result].” Lainfiesta v. Artuz, No. 00-2643, 2001 U.S. App. LEXI S

11984, at *9-10 (2d Cr. June 8, 2001) (quoting WIlians, 529
U S. at 405) (alterations in original). The standards set forth
by AEDPA apply to all habeas petitions filed after the statute's

effective date of April 24, 1996. See Boyette v. lLefevre, 246

F.3d 76, 88 (2d Gr. 2001) (citing Wllians, 529 U S. at 402).

Section 2254's requirenent that petitioner's claimbe
"adjudicated on the nerits" has caused great debate anong the
Courts of Appeals as to the applicability of AEDPA. See
Washi ngton, 2001 U. S. App. LEXIS 13480, at *18-24 (describing
circuit split as to nmeaning of "adjudicated on the nerits"). 1In
Washi ngton, the Second Circuit was presented with the question of
whet her a state court's sunmary di sm ssal of petitioner's
constitutional claimqualified as "an adjudication on the nerits"”
wi thin the neaning of 8 2254(d) and was thus subject to "AEDPA' s
def erent standard of review of state court determnations.” |d.
at *18. The Court acknow edged the differing views adopted by
other Circuits with respect to the phrase's definition, but
ultimately declined to resolve the issue because, under either
the pre- or post-AEDPA standard of review, petitioner's
application for habeas relief was properly denied. [d. at *23-
24.

| likew se decline to reach the issue, as Mrales is
entitled to habeas relief under either standard of review For
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the reasons set forth bel ow, applying the pre- AEDPA standards, |
conclude that the state court erred in holding that Fornes's
statenents to Servino and Maria Montalvo were inadmssible. In
addition, for the reasons set forth bel ow, applying the standards
set forth in AEDPA, | conclude that the state court's decision to
excl ude Fornes's statenents was contrary to clearly established

federal law as interpreted by the Suprene Court in Chanbers v.

M ssi ssippi, 410 U. S. 284 (1973).

C. The Merits

1. Applicable Law

a. The Requirenents of Due Process

In Chanbers v. M ssissippi, the Suprene Court

recogni zed that a defendant's right to present evidence at trial
is a mtter of due process:

The right of an accused in a crimnal trial
to due process is, in essence, the right to a
fair opportunity to defend agai nst the
State's accusations. The rights to confront
and cross-exam ne wtnesses and to cal

W tnesses in one's own behal f have | ong been
recogni zed as essential to due process.

410 U. S. at 294; see also Washington, 2001 U. S. App. LEXI'S 13480,

at *25 (the "right to call witnesses in order to present a
meani ngful defense at a crimnal trial is a fundanenta
constitutional right secured by both the Conpul sory Process

Cl ause of the Sixth Amendnent and the Due Process C ause of the

Fourteenth Amendnent”) (citations omtted).



The right to present a defense, of course, is not
absol ute, as defendants in crimnal cases "nust conply with
establ i shed rul es of procedure and evi dence designed to assure

both fairness and reliability.” Washington, 2001 U.S. App. LEXI S

13480, at *28 (quoting Chanbers, 410 U S. at 302). On the other
hand, state rules of evidence may not be "inflexibly applied" so
that they deprive a defendant of a fundanentally fair trial. See
id. Indeed, the Suprenme Court held in Chanbers that "where
constitutional rights directly affecting the ascertai nnent of
guilt are inplicated, the hearsay rule may not be applied
mechani stically to defeat the ends of justice." 410 U S. at 302.
Because the right to present a defense necessarily
inplicates state evidentiary rulings, federal courts considering
evidentiary clains on habeas review nust be careful to
differentiate between nere errors of state |law and those of
constitutional dinmension. Habeas relief under § 2254 is

unavai l able for nere errors of state |law, see Jones v. Stinson,

229 F.3d 112, 120 (2d Gr. 2000) (quoting Estelle v. MQire, 502

US 62, 67 (1991)), and "[e]rroneous evidentiary rulings rarely

rise to the level" of a constitutional violation. Wshington,

2001 U. S. App. LEXIS 13480, at *28 (quoting Agard v. Portuondo,

117 F. 3d 696, 705 (2d Cir. 1997), rev'd on other grounds, 529

U S. 61 (2000)). Nonetheless, habeas courts confronting a Due
Process cl ai mnust exam ne state evidentiary rulings to determ ne
whet her those rulings deprived petitioner of a fundanentally fair
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trial. See Jones, 229 F.3d at 120; Rosario v. Kuhl man, 839 F.2d

918, 924 (2d Cir. 1988) (while "erroneous evidentiary rulings do
not automatically rise to the I evel of constitutional error,
[t]he court's duty on a petition for habeas corpus is to

determ ne whet her the excluded testinony was material to the
presentation of the defense so as to deprive the defendant of
fundanmental fairness").

To obtain habeas relief on these grounds, a petitioner
"must denonstrate first that the [trial court's evidentiary]
ruling was erroneous and, second, that the erroneous ruling 'so
infected the proceedings as to have rendered the trial

fundanmentally unfair.'" Montalvo v. Newton, No. 98 Civ. 8665

(RPP) (KNF), 2001 U.S. Dist. LEXIS 3172, at *6-7 (S.D.N.Y. Mar.

22, 2001) (quoting Alvarez v. Scully, 833 F. Supp. 1000, 1005

(S.D.N. Y. 1993)). Even if the state court's evidentiary ruling
is technically correct, and the evidence would ot herw se be

i nadm ssi bl e under the state's rules of evidence, a petitioner

may nonet hel ess be entitled to introduce such evidence if

excl usion of the evidence would render his trial fundanentally

unfair. See Chanbers, 410 U.S. at 302-03.

I n determ ni ng whet her the exclusion of a petitioner's
proffered evidence rose to the level of a constitutional
viol ation, a habeas court nust ascertain the materiality of the

excl uded evidence to the petitioner's defense. See Rosario, 839




F.2d at 925. Specifically, the Second Crcuit has instructed as
fol |l ows:

Whet her the exclusion of [w tnesses']
testinmony violated [defendant's] right to
present a defense depends upon whet her "the
omtted evidence [evaluated in the context of
the entire record] creates a reasonabl e doubt
that did not otherwise exist." In a close
case, "additional evidence of relatively

m nor inportance mght be sufficient to
create a reasonable doubt." On habeas
review, trial errors are subject to Ienient
harm ess error review. The creation of

ot herwi se non-exi stent reasonabl e doubt
satisfies the "substantial and injurious"”
standard [of Brecht v. Abrahanson, 507 U. S.
619 (1993)].

Jones, 229 F.3d at 120 (citations omtted) (alterations in
original). Applying these principles, | nust consider whether
Fornes's statenments were adm ssible and, if so, whether their
inclusion in the record woul d have created a reasonabl e doubt as
to Morales's guilt.

b. The Hearsay Rul e

The hearsay rule prohibits the introduction of an out-
of -court statenent offered to prove the truth of the matter
asserted; it "is based on experience and is grounded in the
notion that untrustworthy evidence should not be presented to the
triers of fact." Chanbers, 410 U. S. at 298. As the Suprene
Court expl ai ned:

Qut-of -court statements are traditionally

excl uded because they | ack the conventi onal

indicia of reliability: they are usually not
made under oath or other circunstances that
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i npress the speaker with the solemity of his
statenents; the declarant's word is not

subj ect to cross-examnation; and he is not
available in order that his deneanor and
credibility may be assessed by the jury.

i Decl ar ati ons Agai nst Penal | nterest

Over the years, a nunber of exceptions to the hearsay
rul e have been devel oped "to all ow adm ssi on of hearsay
statenments made under circunstances that tend to assure
reliability and thereby conpensate for the absence of the oath
and opportunity for cross-examnation." 1d. at 298-99. The
decl aration agai nst penal interest is one such exception.

The exception for decl arations agai nst penal interest
is prem sed upon the assunption that a person woul d not
ordinarily make a statenent that would jeopardize his interest by
subjecting himto crimnal prosecution and incarceration. People

v. Settles, 412 N Y.S.2d 874, 882 (1978); see Chanbers, 410 U. S.

at 299. Under New York law, a statenent is adm ssible as a

decl aration against penal interest if it satisfies four elenents:
(1) the declarant is unavailable to testify; (2) the declarant
was aware at the time he nmade the statenent that it was contrary
to his penal interest; (3) the declarant had conpetent know edge
of the underlying facts; and (4) there is sufficient evidence

i ndependent of the declaration to assure its trustworthiness and

reliability. See People v. Thomas, 507 N Y.S. 2d 973, 975 (1987);




Settles, 412 N. Y.S.2d at 882. Although all proffered statenents
must neet these prerequisites, statenents offered by a defendant
as excul patory evidence are held to a nore | enient standard of
scrutiny than those offered by the prosecution as incul patory

evi dence. See Thomas, 507 N.Y.S.2d at 975; People v. Brensic,

517 N. Y. S.2d 120, 122 (1987); People v. Canpney, 677 N Y.S. 2d

393, 395 (3d Dep't 1998); People v. Smith, 606 N Y.S.2d 656, 664

(1st Dep't 1994).

The fourth prerequisite, identified by the Court of
Appeal s as the nost inportant, requires "circumnmstances
i ndependent of the hearsay declaration itself . . . which fairly

tend to support the assertions made and thereby assure their

trustworthiness.” People v. Janes, 695 N Y.S 2d 715, 725 (1999)

(citing Thomas, 507 N.Y.S.2d at 977). \When the declaration

agai nst penal interest is offered by the defendant as excul patory
evidence, this prerequisite is net if there is sufficient
evidence to "establish[] a reasonable possibility that the
[declarant's] statenment m ght be true."”™ Thomas, 507 N.Y.S. 2d at
977 (quoting Settles, 412 N Y.S. 2d at 884). In considering

whet her adequate indicia of reliability exist, a court should
exam ne the circunstances surroundi ng the declarant's statenent,
including (1) the relationship between declarant and w tness; (2)
whet her the statenment was made during custodial interrogation or
spont aneously to disinterested parties; (3) whether the statenent
was made to hurt an eneny or help a |loved one; and (4) whether
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t he declarant suffered from enotional or psychol ogi cal

instability or is a pathological liar. See Brensic, 517 N Y.S. 2d

at 129.
ii. The Residual Exception
Rul e 807 of the Federal Rules of Evidence provides an
express "residual" exception to the rul e against hearsay. It

permts the introduction of out-of-court statenments not
specifically covered by Rules 803 and 804 that woul d ot herw se be
precl uded by the hearsay rule if they have "equival ent
circunstantial guarantees of trustworthiness,” and certain other
requirenents are net. Fed. R Evid. 807. Although no such
express residual exception exists under New York |aw, New York
courts have recently recogni zed a constitutionally-based
exception to the hearsay prohibition for certain evidence offered

by defendants in crimnal cases. See People v. Robinson, 657

N. Y. S 2d 575, 579 (1997) (allow ng defendant, on constitutional
principles, to introduce grand jury testinony of unavail abl e
w tness, even though such testinony did not fall within

recogni zed hearsay exception); People v. Janes, 661 N Y.S. 2d 273

(2d Dep't 1997) (sane); People v. Estevez, 549 N Y.S. 2d 30, 35

(2d Dep't 1989) (recognizing that the United States Constitution
may require courts to admt excul patory hearsay statenents that
do not fall within any recogni zed hearsay exception); see also

People v. Seeley, 720 N Y.S. 2d 315, 317 (Sup. C. Kings Co. 2000)




("[a] defendant's constitutional right to present evidence that
is excul patory . . . may require the adm ssion of evidence that
woul d ordinarily be inadm ssible").

I n Robi nson, the New York Court of Appeals, citing the

due process requirenents described in Chanbers v. M ssissippi,

permtted a crimnal defendant to introduce the excul patory grand

jury testinony of an unavail able wi tness. See Robinson, 657

N. Y.S. 2d at 577-78. Acknow edging that the evidence was

i nadm ssi bl e under New York's "prior testinony" exception to the
rul e agai nst hearsay, ® the Court of Appeals held that the grand
jury testinony could nevertheless be admtted at trial because it
"me[t] certain standards of adm ssibility": (1) the testinony
was "vital" to the defense; (2) the witness who gave the

testi nony was unavail able; and (3) the testinony bore sufficient
indicia of reliability. [1d. at 579-81. As to the third factor,
the grand jury testinony was found adequately reliable because,
under the facts of the case, the prosecution "exercised its ful

and fair opportunity to examne the witness." 1d. at 579.7

6 CPL 8§ 670.10 allows the adm ssion of testinobny given at
prior proceedings in certain limted circunstances. Gand jury
testinmony does not fall within the paraneters of the statute.

See Robinson, 657 N Y.S.2d at 578 (citing People v. G een, 576
N.Y.S. 2d 75 (1991)).

! The Robi nson court's decision to admt the grand jury
testinmony rested |largely on the prosecution's prior opportunity
to question the witness. Although the prosecution in this case
was not afforded such an opportunity, cross-exam nation is but
one way to test trustworthiness. Here, other circunstances
denonstrate trustworthi ness and provide "sufficient indicia of
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2. Application

In applying the law to the facts, | consider first the
adm ssibility question: whether Fornes's statenents to Maria
Mont al vo, Servino, Father Tow e, and Cohen were adm ssi bl e under
the exceptions to the hearsay rule; and second the harnm ess error
i ssue: whether the statenents would have nade a difference to
the jury.

a. Adm ssibility

The adm ssibility issue raises several |ayers of
inquiry: whether the requirenents of an exception to the hearsay
rule are net; whether Fornes's statenents bore sufficient indicia
of reliability; whether Fornes's statenents to Father Towl e are
bl ocked by the priest-penitent privilege; and whet her Fornes's
statenments to Cohen are bl ocked by the attorney-client privilege.

i The Techni cal Requirenents

Fornes's statenents to Maria Montal vo and Servi no neet
the requirenents of the exception for decl arations agai nst penal

i nterest. First, Fornes was unavail able in 1989 because he

reliability.” Robinson, 657 N Y.S 2d at 581. |Indeed,

comment ators have remarked that the "trustworthiness inquiry
applied to defense evidence offered as residual hearsay is not
much different fromthe anal ogous requirenment applied to

excul patory decl arations agai nst penal interest.” M chael M
Martin, Daniel J. Capra, & Faust F. Rossi, New York Evidence
Handbook, § 8.7, at 920 (1997). Because the circunstances in
this case so overwhel mngly indicate the reliability of Fornes's
statenents to Father Towl e and Cohen, the statenents may be
admtted under the rationale set forth in Robinson
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i nvoked his Fifth Amendnent privilege against self-incrimnation;
he i s unavail abl e now because he is deceased. Second, he was
aware at the tinme he made his statements to Maria Mntal vo and
Servino that they were contrary to his penal interest; he was
admtting his involvenent to a murder and he was making the

adm ssions to individuals he believed would take the information

to the prosecuting authorities. See Chanbers, 410 U. S. at 301

("McDonal d stood to benefit nothing by disclosing his role in the
shooting to any of his three friends and he nust have been aware
of the possibility that disclosure would lead to crim nal
prosecution"). Indeed, Fornes acknow edged as much when he
repeatedly told Servino, "I did the crime, | will do the tine."

(7/16/01 Tr. at 51).8 Third, he had conpetent know edge of the

8 Respondent argues that, even if portions of Fornes's
statenments are adm ssi bl e as decl arati ons agai nst penal interest,
his assertion that Mrales and Montal vo were not involved shoul d
be excl uded because they do not inplicate Fornes's penal
interest. This contention is rejected. Although a court nust
"l'imt admssibility to those portions of [declarant's] statenent
whi ch are actually self-incul patory to the declarant,” Janes, 695
N.Y.S. 2d at 725, the New York Court of Appeals has cautioned that
the determ nation of a statenment's self-incul patory nature nmay
"only be [reached] by viewing it in context [and] in |ight of al

the surrounding circunstances.” 1d. (quoting wth approval
Wllianmson v. United States, 512 U S. 594, 603-04 (1994))
(internal quotation marks and citations omtted). |Indeed,

dependi ng on the context, "[e]ven statenents that are on their
face neutral may actually be against the declarant's interest.”
Id. (quoting WIllianmson, 512 U S. at 603). Here, Fornes's
statenents exonerating Mrales and Montal vo were sufficiently
self-incul patory. By asserting that the two nmen did not take
part in the nurder of Rivera, Fornes revealed his own persona
knowl edge of the crinme. Mreover, the statenments exonerating
Moral es and Montalvo are a critical part of the conversations
because they explain his notive for comng forward and pl aci ng
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facts, as he was personally involved. Finally, as discussed
bel ow, sufficient evidence exists independent of the declarations
to ensure their trustworthiness and reliability.

Fornes's statenents to Father Tow e and Cohen do not
qualify as declarations against penal interest, for he was not
aware, when he made the statenents to them that the statenents
woul d be against his penal interest. To the contrary, he fully
expected that both Father Tow e and Cohen woul d keep his
conversations with themconfidential. On the other hand, the
statenents to both Father Tow e and Cohen (as well as the
statenents to Maria Montal vo and Servino) are adm ssi bl e under
t he resi dual exception recognized in Robinson and its progeny:
(1) Fornes's statenents to Father Tow e and Cohen are "vital" to
Moral es' s defense; (2) Fornes was unavail abl e then because he
i nvoked his privilege against self-incrimnation and he is
unavai |l abl e now because he is deceased; and (3) the statenents
bear sufficient indicia of reliability.

ii. The Indicia of Reliability

Per haps the nost critical issue presented is whether
Fornes's statenents were trustworthy -- whether he was telling
the truth when he stated that he had commtted the nurder and

t hat Moral es and Montal vo were not i nvol ved. | concl ude that

hi msel f in jeopardy.



Fornes's statenents bore sufficient indicia of reliability and
trustworthiness to nake them adm ssi bl e.

First, Fornes made the statenments to at |east four
different people in four different circunstances: to Father
Towe in a heart-to-heart talk of a religious nature; to Maria
Montal vo in her hone; to Servino at the courthouse on the
schedul ed date of sentencing; and to Cohen at the offices of the
Legal Aid Society. As the New York courts have noted, the fact
that a declarant has nmade nunerous confessions to different
individuals is an "independent circunstance attesting to the
trustworthiness and reliability" of declarant's statenents. See
Smth, 606 N Y.S 2d at 663 (five confessions to two individuals);

People v. Fonfrias, 612 N Y.S. 2d 421, 422-23 (2d Dep't 1994)

(four confessions to at |east four individuals).

Second, the circunmstances in which Fornes made the
statenments strongly suggest that he was telling the truth because
he had no notive to lie. At the time he approached Servino,
Fornes faced no charges and was not the subject of any

investigation. Cf. Settles, 412 N Y.S.2d at 883 (because

decl arant was al ready subject to crimnal prosecution, there was
a "distinct possibility" he inplicated defendant to curry favor
with the district attorney's office). He had no reason to lie to
Servino or Maria Montalvo; by telling themthat he had commtted
the crinme, he was exposing hinself to prosecution for nurder and
a lengthy prison sentence. He had no reason to lie to Father
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Towl e and Cohen because he was seeking their advice and gui dance,
and he had every reason to believe that his conversations with
t hem woul d be kept conpletely confidential.
Third, the circunstances al so strongly suggest that

Fornes was telling the truth because he genuinely felt renorse
and guilt over the fact that two friends had been unjustly
convicted of a crinme that he had conmmtted. See Janes, 695
N.Y.S. 2d at 727 ("the facts and circunstances surroundi ng the

statenent conpletely rule out any notive on [declarant]'s
part to falsify . . . his declaration”). Unlike a co-defendant
"confessing” to authorities in the hopes of receiving a | enient
sentence, Fornes "was [not] using the systent here for his own
gain; rather, he was "unburdening his conscience, the |inchpin"

of a declaration against penal interest. People v. Blades, 689

N.Y.S . 2d 1, 6 (1999) (internal quotation marks and citation
omtted). It nmakes sense, as Cohen theorized, that Fornes did
not conme forward initially because he believed that Mral es and
Mont al vo woul d not be convicted -- after all, he knew they were
i nnocent -- and that when they were convicted he thought he could
sinply appear at their sentencing, tell the court, and clear his
consci ence.

Fourth, Fornes's statenents were corroborated by other,
i ndependent evidence. For exanple, Ramrez told his nother and
his attorney that he was involved in the nurder and that Morales

and Montal vo were not present. The prosecution's evidence at
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trial confirmed that Ramrez was on the scene. Fornes's
statenents that the third person was Carl os Ccasio and that a bat
was used was corroborated by a police report indicating that a
W tness saw a group of youths striking a man wth "bats and
kni ves" and that one of the youths was known to himas "Carlos."
Fornes's statenent that Montal vo and Moral es were not present was
al so corroborated by the defense evidence, including alibi
W t nesses, show ng that Mntal vo and Mral es were sonewhere ot her
than Kelly Park at the time in question. |In addition, WIson
Al emany, an eyewi tness who was present in Kelly Park, testified
that Montal vo and Morales were not there. Finally, a knife,
screwdriver, and broonstick were recovered on the scene, but the
only fingerprint found on any of the itens did not match either
Moral es's or Montalvo's fingerprints.

Respondent argues that Fornes's statements were
i nconsistent with other evidence, and indeed there were sone
i nconsi stencies. But none are significant, in view of the
evi dence as a whole. Fornes said that three individuals were
involved in the nurder -- hinself, Ramrez, and Ccasio. The
W tnesses at trial testified that from seven to el even youths
were involved. O course, it is quite likely that there were
ot her teenagers on the scene in the park at that tinme, and it
woul d have been hard for the wi tnesses to distinguish, at night,
bet ween t hose who were actually involved in the murder and those

who were nerely | ooking on.



Fornes told Servino that Ramrez "went crazy" and
stabbed Rivera. The District Attorney's Ofice points out that
the nmedi cal evidence at trial denonstrated only two stab wounds
and argues that this is a significant discrepancy because
Fornes's statenent suggests there should have been nany nore stab
wounds. Again, the difference is hardly significant. As Servino
expl ai ned, he understood Fornes to be saying that Ramrez "went
crazy" and that he then stabbed Rivera, nore than once but not
necessarily repeatedly. Even assum ng Fornes was stating that
Ram rez stabbed at Rivera repeatedly, it is possible that the
stabs were not on target or that Fornes was sinply w ong.

Finally, the District Attorney's Ofice argues that a
third significant inconsistency is presented because Fornes
contended that an al um num bat was used and yet no bats were
found on the scene, only a broonstick, knife, and screwdriver.

O course, it is possible that a bat was used and that soneone
fled with it. No one was arrested at the scene and the person
who wi el ded the bat could have run off with it. In fact, the
prosecution's owmn witnesses testified at trial to the use of bats
in the nurder. (See Trial Tr. at 16, 21).

Not wi t hst andi ng these inconsistencies, | conclude that
sufficient indicia of reliability and trustworthiness exist to
qualify Fornes's statenents for adm ssion into evidence under the
exceptions to the hearsay rule. |In short, there is anple
evi dence to show that Fornes was telling the truth. The trial
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court erred when it refused to order a new trial based on the
evi dence of Fornes's statenents to Servino and Maria Montal vo.

O course, the trial court did not have the benefit of having
before it the statenents nade to Father Towl e and Cohen, but
these statenents only confirmthe trustworthi ness of what Fornes

said. See also People v. Pugh, 686 N Y.S. 2d 764, 766 (2d Dep't

1999) (reversing conviction where trial court inproperly

precl uded testinony of defense wi tness that another nman had
confessed to the crine); Smth, 606 N Y.S 2d at 664-65 (reversing
conviction where trial court inproperly precluded testinony of
def ense witnesses that other man had confessed to crine);

Fonfrias, 612 N Y.S. 2d at 423 (sane); People v. Fields, 498

N. Y. S 2d 759, 759 (1985) (affirmng |lower court's grant of 440.10
nmoti on based on new evi dence of another nman's confession to
crine).

iii. The Priest-Penitent Privileqge

Even assum ng Fornes's statements to Father Tow e fal
Wi thin an exception to the hearsay rule, the issue remains as to
whet her the statenents are nonethel ess privileged as confidenti al
communi cations to a nmenber of the clergy and thus inadm ssible at
trial.

Under New York law, a mnister, priest, or other nenber
of the clergy may not disclose, at trial, "a confession or

confidence made to himin his professional character as spiritua



advi sor," absent a waiver of the privilege by the confessing

person. NY. CP.L.R 8 4505; People v. Carnona, 606 N.Y.S. 2d

879, 881-82 (1993). Although the clergy-penitent privilege
derives fromthe Catholic practice of confession,® it enconpasses
statenents nmade to clerics of any denom nation, so long as the
"comuni cation in question was nade in confidence and for the

pur pose of obtaining spiritual guidance.” Carnona, 606 N.Y.S. 2d
at 882. As the statute indicates, the privilege may be waived by
t he person who nmade the confession. For exanple, "voluntarily

repeating the substance" of the confession to a third party

constitutes a waiver of the privilege. People v. Carnona, 587
N.Y.S.2d 749, 750 (2d Dep't 1992).

In the instant case, Fornes's statenents to Father
Towl e arguably qualified as privileged conmuni cati ons under

C.P.L.R 8 4505, for Fornes spoke to Father Tow e "in confidence

o A key elenent of the ritual of confessionis its
secrecy, known today as "the seal of confession”

According to the Catholic Canon Law the 'sacranental
seal is inviolable; it is a crime for a confessor in
any way to betray a penitent by word or in any other

manner or for any reason.' 1983 Code c.983, 1
reprinted in The Code of Canon Law 691 (Janes A
Coriden et al., eds. 1985). |If the priest reveals

i nformati on obtained through confession in a way that
reveals the penitent's identity, then the priest is
puni shed by exconmmuni cati on.

Chad Horner, Note, Beyond the Confines of the Confessional: The
Priest-Penitent Privilege in a Dverse Society, 45 Drake L. Rev.
697, 698 & n.8 (1997). Here, of course, there was no "seal of
conf ession. "
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and for the purpose of obtaining spiritual guidance." Carnona,
82 N Y.2d at 609. Nonetheless, | hold that the statenents are
not rendered inadmi ssible by virtue of § 4505.

First, Father Tow e has concluded that his conversation
with Fornes was not a "formal confession,” but that it was a
"heart-to-heart" talk. After nuch deliberation, he has concl uded
that he was free, after Fornes died, to disclose the
conversation. The Archdi ocese has agreed that Father Towl e acted
properly in disclosing the conversation. Indeed, the Archdi ocese
permtted Father Towe to testify in this case and to repeat his
disclosures. | amin no position to second-guess Father Tow e or
the Archdiocese in this respect.

Second, even assum ng Fornes's statenents were covered
by 8 4505, Fornes waived the privilege. Following his
conversation wth Father Tow e, he disclosed at |east portions of
his conversation to three different people -- Maria Mntalvo,
Servino, and Cohen. Moreover, Fornes spoke to Father Tow e
preci sely about whet her he should reveal his involvenent in the
crime to excul pate Morales and Montalvo. Towle told himthat "if
he had the courage and heart to do it, that he should go to the
court and that he should acknow edge that he was responsi ble and
the others were not." Fornes tried to do precisely that. Under
t hese circunstances, Fornes acted in a manner "inconsistent with

any desire to maintain a priest-penitent privilege," and thus he



"effectively waived that privilege." Carnona, 587 N Y.S. 2d at
750. Accordingly, the statenents to Father Towl e are adm ssi bl e.

iv. The Attorney-Client Privileqge

Li kew se, even if Fornes's statenents to Cohen fal
Wi thin an exception to the hearsay rule, the issue remains as to
whet her the statenments are barred by the attorney-client
privil ege.

Communi cati ons between a person and an attorney for the

purpose of rendering | egal advice are privileged. See People v.

Mtchell, 461 N.Y.S 2d 267, 269 (1983). Once an attorney-client
relationship is established, the privilege precludes the attorney
from di scl osing any "confidential comunication[s]" nmade to the
attorney for the purpose of obtaining | egal advice or services,

in the absence of a waiver by the client. 1d.; see also NY.

C.P.L.R 8 4503. Such a waiver may be found where the client
voluntarily discloses the comrunications to another party, People

v. O Connor, 447 N.Y.S. 2d 553, 557 (4th Dep't 1982), or the

communi cations are made in the known presence of a third party in
whomthe client could have no "reasonabl e expectation of

confidentiality.” See People v. Gsorio, 550 N Y.S 2d 612, 615

(1989).
The attorney-client privilege is personal to the
client, and thus "may not be waived by the attorney after the

client's death." Martin v. John Hancock Mut. Life Ins. Co., 466




N. Y.S. 2d 596, 598 (Sup. Ct. Westchester Co. 1983) (quoting Matter
of Trotta, 416 N. Y.S.2d 179, 181 (Surr. C. Bronx Co. 1979));

People v. Mddzelewski, 611 N Y.S. 2d 22, 22 (2d Dep't 1994)

(affirmng, on privilege grounds, trial court's decision to
precl ude defendant fromcalling attorney to testify regarding
potentially excul patory statenents of deceased client); see also

Swidler & Berlin v. United States, 524 U. S. 399, 410 (1998) ("It

has been generally, if not universally, accepted, for well over a
century, that the attorney-client privilege survives the death of
the client in a case such as this").

Here, Fornes's statenents to Cohen were made in the
course of a privileged conversation; Fornes clearly was seeking
advice from Cohen as a crimnal defense | awer. Cohen
specifically advised Fornes that anything he said to hi mwould be
kept confidential, and Fornes disclosed his involvenent in
Ri vera's nurder to Cohen with that understandi ng. Mbreover,
Fornes did not engage in any conduct subsequent to speaking with
Cohen that could be construed as a waiver of the privilege: once
Cohen advised himto invoke the Fifth Amendnent, Fornes

apparently stopped telling others about the nurder. The fact

10 For one commentator's argunent that a crimnal
def endant's Due Process rights should override the attorney-
client privilege in cases where a deceased client has confessed
to the crime, see Tyson A G epluch, Comrent, Overriding the
Post hunbus Application of the Attorney-Cient Privilege: Due
Process For a Crimnal Defendant, 83 Marq. L. Rev. 785 (2000).
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that Fornes has died does not alter the privileged nature of the
conversation, as the privilege survives his death.

Nonet hel ess, under the authority of Chanbers v.

M ssissippi, | conclude that Fornes's statenents to Cohen are

adm ssible. As the Suprene Court held in Chanbers, even if the
evi dence woul d ot herwi se be inadm ssible under the state's rules
of evidence, a defendant in a crimnal case may nonet hel ess be

entitled to introduce the evidence if its exclusion would render

his trial fundanentally unfair. See Chanbers, 410 U S. at 302-03

(hol di ng that exclusion of hearsay statenents viol ated due
process, even though statenents were not adm ssi bl e under

M ssi ssippi |law, which did not recognize decl arati ons agai nst
penal interest as a exception to the rul e against hearsay); see

also Priest v. Hennessy, 431 N Y.S.2d 511, 514 (1980) ("even

where the technical requirenents of the [attorney-client]
privilege are satisfied, it may, nonetheless, yield in a proper
case, where strong public policy requires disclosure").

For nes spoke to Cohen to obtain | egal advice, but he
was nerely repeating what he had already told three other people,
i ncluding Morales's | awer and Montal vo's nother. Fornes wanted
to continue to help Mrales and Mntal vo, but Cohen advised him
that he woul d probably only hurt hinself w thout hel ping Mrales
and Montalvo at all. Fornes was undoubtedly speaking the truth
when he told Cohen that he had commtted the nurder and that
Moral es and Montal vo were not present. Fornes has been deceased
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for sonme four years now, while two apparently innocent nmen have
spent nearly thirteen years in prison for a crinme that he
commtted. Under these remarkabl e circunstances, the attorney-
client privilege nust not stand in the way of the truth.
Fornes's statenents to Cohen are adm ssi bl e.

b. Har ml ess Error

Finally, | turn to the issue of whether the evidence of
Fornes's statenents woul d have nmade a difference to the jury in
determ ni ng whet her the prosecution had proven Mrales's guilt
beyond a reasonabl e doubt. Because the trial judge did not have
the benefit of the testinony of Father Towl e or Cohen, | address
the harm ess error question in tw steps: first, by considering
Fornes's statenents to Servino and Maria Montal vo only; and
second, by considering Fornes's statenents to all four
i ndi vi dual s together.

Considering first Fornes's statenents to Ms. Montal vo
and Servino alone, | conclude that the trial court and Appellate
Division erred in holding that the evidence would not have nmade a
difference to the jury. Indeed, Mrrales was prevented from
i ntroducing a powerful piece of excul patory evidence. It is
likely that the omtted evidence, evaluated in the context of the
entire record, would have created a "reasonabl e doubt that did
not otherw se exist." See Jones, 229 F.3d at 120 (quoting

Justice v. Hoke, 90 F.3d 43, 47 (2d Cr. 1996)).




In affirmng the conviction, the Appellate D vision
referred to "the People's strong eyew tness evidence." Montalvo,
576 N. Y. S.2d at 870. The eyew tness evi dence, however, consisted
only of one witness with respect to Mrales, and that w tness was
on the scene under circunstances that woul d have nade it
extrenely difficult for her to identify anyone with any
certainty. It was 11:00 at night in a park, the w tness was
wat chi ng as her common-| aw husband was bei ng beaten and stabbed
to death, and, by her own testinony, eight or nine or ten
teenagers were on the scene. It would hardly be surprising if
the witness nmade a m stake when she identified Morales in a |ine-
up a few days later. As the Second Circuit has noted on nore
t han one occasion, "eyewitness testinmony is often highly

i naccurate." Lyons v. Johnson, 99 F.3d 499, 504 (2d G r. 1996);

see al so Kanpshoff v. Smth, 698 F.2d 581, 585-86 (2d Cr. 1983)

("There can be no reasonabl e doubt that inaccurate eyew tness
testimony may be one of the nost prejudicial features of a
crimnal trial."). One other wi tness, Rodriguez's son, placed
Mont al vo at the scene, but he did not identify Mrales, nor did
he actually see the beating. Moreover, he was only el even years
old at the tinme of the crine and only twelve years ol d when he
testified at trial.

The trial record also contained the defense's
substantial evidence that Mrales and Montal vo were not present.
Moral es did not choose to rest on putting the prosecution to its
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burden of proof, but instead took the stand in his own defense.
Five alibi witnesses testified that he was at or near his hone
seven or eight blocks away at or about the tine of the nurder.
Al t hough four of the witnesses were friends or relatives of
Mor al es, one of the wi tnesses was a nei ghbor who renenbered
yelling at Mrrales fromher wi ndow shortly after 11:00 p.m for
throwing a lightbulb at her cat. Another w tness, who was
actually present in the park at the tinme of the nurder, testified
that Moral es and Montal vo were not there.

If the statenents nade by Fornes to Maria Mntal vo and
Servino had been added to this mx, surely the jury woul d have
found a reasonabl e doubt. The Second Circuit has observed that
"[i1]n a close case, additional evidence of relatively m nor

i nportance m ght be sufficient to create a reasonabl e doubt.™

Jones, 229 F.3d at 120 (quoting United States v. Agurs, 427 U S.
97, 113 (1976)) (internal quotation marks omtted). Here, the
case was a close one, and the evidence of Fornes's statenents to
Servino and Maria Montalvo |ikely would have nade a difference.
When Moral es was denied the right to present this evidence, the
erroneous evidentiary rulings rose to the level of a
constitutional violation and Morales's trial was rendered
fundanmental |y unfair.

Finally, if Fornes's statenents to Father Tow e and
Cohen are included, it is difficult to imagine that any
reasonable jury could find Mrales guilty beyond a reasonabl e
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doubt. Fornes told four different people on four separate
occasi ons under circunstances that provided consi derable
assurances of reliability that he was involved in the nurder and
that Morales and Montal vo were not. The driving force behind
Fornes's decision to cone forward and to place hinself at risk
was the guilt he felt because two i nnocent young nen had been
convicted of, and were in prison for, the crinme that he
commtted. It is precisely this notivation that gives his
statenents the ring of truth, even so many years |ater.

In refusing to admt Fornes's statenents to Servino and
Maria Montal vo, the state courts failed to discuss the Suprene
Court's decision in Chanbers. The Chanbers case is remarkably
simlar to this case. It involved facts "materially
i ndi stingui shable" fromthe facts here, and yet the state courts

reached the opposite result. See Lainfiesta v. Artuz, No. 00-

2643, 2001 U.S. App. LEXIS 11984, at *9-10 (2d Cr. June 8,
2001).

I n Chanbers, the defendant was convicted of nurder. At
trial, the court refused to allow himto call three w tnesses,
each of whom woul d have testified that another individual,
McDonal d, adm tted on separate occasions that he actually
commtted the murder. The trial court excluded the statenents as
hearsay and the M ssissippi Suprene Court affirned.

The Suprenme Court reversed, holding that the
statenents, while hearsay, were nmade under circunstances that
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provi ded "consi derabl e assurance of their reliability." 410 U. S.
at 300. The Court held that the statenents were adm ssible as
decl arati ons agai nst penal interest, even though M ssissippi |aw
did not recogni ze such an exception to the hearsay rule. [d. at
300-01. The Court reasoned that the exclusion of the testinony
contributed to a denial of the defendant's right to "a trial in
accord with traditional and fundanmental standards of due
process."” 1d. at 302.

Li kew se, here, Mrales was denied "a trial in accord
with traditional and fundanmental standards of due process."”
Accordingly, his petition for a wit of habeas corpus nust be
gr ant ed.

D. Rel i ef

The final issue is the scope of relief. As the Suprene
Court has recogni zed, federal courts are afforded "broad
di scretion” to fashion an appropriate remedy in connection with a

grant of habeas relief. See Hlton v. Braunskill, 481 U S. 770,

775 (1987). The general habeas corpus statute, 28 U S. C. 8§ 2243,
authorizes district courts to "di spose of the [habeas petition]
as law and justice require." 28 U S.C. § 2243.

Al though the federal courts have the power to order
i mredi at e and unconditional release when a petitioner is held in

custody illegally, the courts usually do not do so. See Simobns

v. Reynolds, 898 F.2d 865, 869 (2d Cir. 1990) (characterizing




uncondi tional release as "an extraordinary renedy"). |nstead,
"[t]he typical relief granted in federal habeas corpus is a
condi tional order of release,” directing that the prisoner be
rel eased fromcustody unless the state acts to | egalize custody,
for exanple, by initiating a newtrial free fromconstitutiona

defect, within a reasonable period of tine. Herrera v. Collins,

506 U.S. 390, 403 (1993); see also, e.q., Leka v. Portuondo, No.

00- 2002, 2001 U.S. App. LEXIS 15567, at *52 (2d Cr. July 12,

2001); Boyette v. lLefevre, 246 F.3d 76, 93 (2d Cr. 2001);

Li ndstadt v. Keane, 239 F.3d 191, 206 (2d Cr. 2001); Durant v.

Strack, No. 98-CV-7993 (FB), 2001 U.S. Dist. LEXIS 8374, at *4

(E.D.N. Y. June 19, 2001); Noble v. Kelly, 89 F. Supp. 2d 443, 464

(S.D.N. Y. 2000), aff'd, 246 F.3d 93 (2001).

I n other words, having concluded that Mrales's
petition should be granted, | have essentially two options.
First, | may order his innmediate and unconditional release,
barring the state fromre-prosecuting him Second, in the
alternative, | can grant a conditional wit, ordering the state
to rel ease Morales unless he is re-tried and convicted wthin a
reasonabl e period of tinme. At any newtrial, of course, Mrales
must be permtted to offer into evidence the statenents Fornes
made to Father Tow e, Maria Montalvo, Servino, and Cohen.

The federal courts have barred retrial of successful
habeas petitioners in only the rarest of circunstances. The
courts have done so in three situations: (1) where the act of
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retrial itself would violate petitioner's constitutional right,
for exanple, by subjecting himto double jeopardy; (2) where a
conditional wit has issued and the petitioner has not been re-
tried within the tinme period specified by the court; and (3)
"where the petitioners had served extended and potentially
unjustifiable periods of incarceration before the wit was

granted." Latzer v. Abrans, 615 F. Supp. 1226, 1230 (E.D.N.Y.

1985). In United States ex rel. Schuster v. Vincent, 524 F.2d

153, 154, 158 (2d Cr. 1975), for exanple, the Second Circuit
ordered the petitioner's i medi ate and absol ute di scharge where
he had been confined in a state hospital for the crimnally
insane for 31 years without the opportunity for a sanity hearing.
In fact, he had been in prison for a total of 44 years for a
crime for which the average prison termwas 15 years.

Finally, if | do not order immedi ate and absol ute

di scharge but | grant a conditional wit instead, there renains

the question of bail. Federal courts may rel ease a habeas
petitioner on bail, and even if | permt the state to re-try
Morales | have the authority to grant himbail. See Fed. R App.

P. 23(c) ("Wile a decision ordering the release of a [habeas
petitioner] is under review, the [petitioner] nust -- unless the
court or judge rendering the decision . . . orders otherw se --
be rel eased on personal cognizance, with or without surety.");

see also Hlton, 481 U S. at 774 (stating that "Rule 23(c)




undoubt edly creates a presunption of release fromcustody in such
cases").

At the conference scheduled for 12:30 this afternoon,
counsel for petitioner and respondent shall be prepared to
address the issues of: (1) whether | should grant a conditional
or unconditional wit; and (2) if I grant a conditional wit, (a)
the period of time |I should allow for a new trial, (b) whether
shoul d rel ease Mdrales on bail pending the newtrial, and (c) if
| release himon bail, the terns of bail.

CONCLUSI ON

The wit of habeas corpus is often requested and rarely
granted. Last year, 24,945 habeas petitions were filed in the
federal district courts throughout the country, and habeas
petitions constitute the single |largest category of civil cases
filed in the federal courts.!* The vast najority were w thout
merit. It is easy to becone disillusioned, for "prisoner actions

occupy a disproportionate anount of the time and energy of the

federal judiciary.”" Rose v. Mtchell, 443 U S. 545, 584 (1979)
(Powel I, J., concurring).

This case is the needle in the haystack. As Justice
Frankfurter wote, "[t]he neritorious clains are few, but our

procedures nust ensure that those few clains are not stifled by

1 Admi nistrative Ofice of United States Courts, Judicia
Business of the United States Courts: 2000 Annual Report of the
Director, Table G 2A, at 139 (twel ve-nonth period ending
Sept enber 30, 2000).
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undi scrimnating generalities.” Brown v. Allen, 344 U S. 443,

498 (1953) (Frankfurter, J., dissenting).
SO ORDERED.

Dat ed: New Yor k, New Yor k
July 24, 2001

DENNY CHI N
United States District Judge



